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YIA ELECTRONIC MAIL ONLY

Warrington Parker

ORRICK, HERRINGTON & SUTCLIFFE LLP
The Ornck Building -

405 Howard Street

San Francisco, CA 94105-2669
wparker{@orrick.com

Re: OFCCP v. Oracle America, Inc., Case No. 201 7-OFC-000006,
Government’s Informant privilege

Dear Mr. Parken:

[ write to respond to an issue you raised in your letter of June 12, 2017 regarding
OFCCP’s assertion of the Government’s Informant privilege with respect to portions of certain
interviews.

In your letter, you objected to OFCCP’s assertion of the privilege in the context of
interviews where Oracle was already aware that the subject of the interview spoke with OFCCP.
However, because Oracle does not know the contents of those witnesses’ confidential statemnents
to OFCCP, it does not know what those employees had to say about Oracle. Accordingly,
Oracle does not know that these witnesses were “informants’ in the sense that is protecied by
Rovario and ils progeny. As the Fifth Circuit recognized more than forty vears ago, knowing the
identity of individuals who have spoken to the government is not equivalent to knowing that
those individuals are “informants.” Hodgson v. Charles Martin Inspeciors of Petroleum, Inc.,
459 F.2d 303, 306 (5th Cir. 1972). “Only when the content of a statement is disclosed will it be
revealed whether the information was given reluctantly or voluntarily, whether the tone and
manner in which it was given was friendly to the defendant or unfriendly, and whether it was
accusatory or favorable.” [d.; see US. Dep't of Labor v. La Familia Corp., 2012 WL 1715359,
at *4 (D, Kan. 2012) (unreported) (the informant’s privilege was not waived; the fact that
“Defendant may have seen employees interviewed by the Government does not disclose the
identity of any informer-—it merely discloses the interviewees tor that set of interviews™).

While we appreciate your offer to limit disclosed informants to “attorneys’ eyes only”
OFCCP cannot reveal the identity of those who are confidential government informants. OFCCP
therefore will not produce the unredacted witness statements you request,
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Very truly vours,

JANET M. HEROLD
Regional S%)J_icitor
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Degr Mr. Garcla

This letter follows up on our 8/23, §/30, 7/7, TH2, 7113, 7/21, 7125, and 7126 mee! and confer discussions
with respect to OFCCP's ohiections and responses to Oracle’s Request for Documents.t For
convenience, this letter is organized topically. However, please note that a topic may cover several
Reqguests for Production of Documents (RFP). Additionally, Oracle’s clarifications are made In good faith,
for the purposes of facilitating the exchange of discovery and are mads for the requests for documsnts
only, not as an admission or acknowledgement of any position.

i OFCCP's document production is Insufficient and its approach to mest and confer has
usngtermined Oracle’s abiity o determine whather a reasonable search for documents has
pgurred

RBased on oW meat and confer discussions, Oracle bellaves that OFCOP's production of enly its
inveslination file is patently Insufficiant. Moreover, OFCCP's claimed oblections that the RFPs are
ovarbroad and corfusing prohibits Oracle from determining whether OFCCP has conducted a reasonable
and diigent search for documents beyond the investigative file. OFCCP has conducted iis meet and
ponfer with Cracle by requiring that the parties address each and every requast one by one ang that
OFCOP subject Oracle io 2 litany of unsiated obiections and requesis for clarifeation. OFCCP has
obiected broadly and persistently to avery requast, claiming thal i cannol respond to the requests as
written, In the interast of obiaining the discovery o which Oracle 18 entitied, Oracle responds 83 follows,

1 We spent 13.5 hours mesting and conferring over BFPs, This is 50 despiis the fact hat RFP Nos, 118
clossly rack paragranh 7 of OFCCPs amended complainh, Oracle’s RFP Nos. 20-33 frack paragraph 8 of
OFCOP's armendad complaing RFP Nos, 34-47 rack parsgraph  of OFCCP's amended complaint, RFP
Mos. 48-84 track paragraph 10 of OFCCP's amended complaint RFP No. 88 tracks paragreph 12 of
OFCCP's amanded complaint, RFP Nos, 86-68 track paragraph 13 of OFCOP's amended complaing RFP
Mo, 69 tracks paragraph 14 of GFCOP's amended complaint RFP No. 71 fracks paragraph 17 of
OFCOP's amended complaint, RFP No. 72 tracks paragraph 18 of OFCOP's amended complaint, and
REP Mo, 73 trecks paragraph 18 of OFCCP's amanded complaint
Fxhibit B
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# CFCCP's objections to RFP No. 1 that seeks documents “In connection with” the
“sompliance raview process” are unfoundsd, bul Oracle will clarify

" During the meat and confer call, OFQCP objectad fa Oracle's use of the term "compliance review
process” in RFP MNo. 1 despite the facts that OFCCP did not formally ehject to this term "compliance
raview” sand OFCOR used the ferm "compliance review” in i3 amendad complaint and throughout s
responses o Oracle’s Amended Inferrogatories. Nonetheless, Oracle s willing to clarify that 'in
connaction with the compliance raview process” in RFP No. 1 means whatever OFCCP did in its
‘compliancs review” s described in paragraph 8§ of the amendsd complaint. Oracle defines “compliance
raview” as an "analysis by OFCCP of the hiring and employment practices of the conlractor, the writien
affirmative action program (AAP), and the resulis of the affirmative action efforts undertaken by the
contractor. A compliancs review may procead in three stages: desk audit, onsite review and offsite
analysis.” This information is avaliable on OFCOP's website,

hitos: v dol goviofeop/reaslsomplisnceffagsiACE  fags him#Qd. Please confirm that G?CCF wirill
withdraw iis objection to RFP Mo, 1 end respond o Oracle's z‘equestg for production with this changs.

i, OFCGHs abjection on the grounds of relevancy and the deliberative process pﬁﬁiﬁag@ are
confusing, and OFCCH should claify whether OFCCP i “not producing” any ﬁmumentﬁ
based on its relevancy obisclion to ihem requasis

QOFCCP obiects to each of Oracle's requests for production of documents on the grounds that [miatarials
reflecting OFCCP's internal deliberations and processes in it investigation are not relevant . .. . '
Ses, a.g., OFCOP Resp, to RFP No. 1, However, OFCOP also oblects to sach of Oracle’s requasts fur
oroduction of documents based on the deliberative process privilege. There appsars o be no difference
hetwaen the deliberative process privilege and the relevansy oblection referenced in this parsgraph,
Cracte iz entited to know whether GFCCP is not producing documents on the basis of the relevance
objection quoted in the first sentence of this paragraph s those documents would not be placed on
GECCH's privilege log.

LN OFCCP's objections based on “exemptions provided by the Rulss of Practice, Federal
Rulas of Civil Procedure or Evidengs, or the commoen law” already includs objestions on
the grounds of attorney work-product privilege, privileged communications with
consulting experis, snd privacy

DOFCCPR has oblected 1o sach RFP to the exdent it seaks information protecied by "exemption provided by
the Rules of Practics, Feders] Rulss of Civil Procedure or Evidence, or the common few.” This objeation
lacks the specificily required of objections. See Fed. R, Clv, P. 34(}2)B)('For each item or calegory,
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the response must either state that inspection and related activities will be permitied as requasiad or state
with spacificity the grounds for objecting to the request, including the reasons.”).
Furthermors, during cur meet and confer discussions you Indicated that this language was meant to
covar, at least, the atiorney work-product privilege under Hickman v, Teylor, 329 UG, 485 (1947)%,
privileged communications with consulting experts, and privacy. Specific privilege objections hava been
made Therefore, Oracle requests that OFCCP amend its response and remove the phrase "exemption
provided by the Rules of Practice, Federal Rules of Civil Procedurs o Evidence, or the common law” If
OFCOP does not so amand its response, Oracle is entiied fo know the specific objactions that fall within
the phrase quoted in this paragraph. Furthermare, Oracle is entitled to know what documents szz*éb@mg
withheld that fall within the objections captured by ibis phrase.

Y. OFCCPs oblections to RFPs that refer to “lines of business” and “Job functions” as plural
instead of “Une of business,” are not well {aken, but Oracle will clarify

During meat and confer discussions, OFCOP stated that it didn't know what Qvacle was refarring to in
BEP Mos. 2, 3, and 4 that used the plural terms "linag of business” and *job functiong” and sought
clartfication. Thase ubjections are not well taken, As a threshold matter, OFCCP did not submit written
objsctions to these terms. Moreover, a quick review of Oracle's RFPs demonsirate that Oracle is quoting
OFCCP's allagations in the complaint, which should clear up any confusion. Oracle's RFF Nes. 2, 3 and
4 saalk documents relatad o OFCCP's sllsgation in pamsgraph 7 that Oracle discriminated against
famales in [1] “information Technology . . . fines of business or job functions”; [2] "Product Davelopment ..
. lines of business or job functions”; and [3] *Support lines of businass or job functions.” [tis clear that
Usracle separated out OFCCR's sllegation regarding these three lines of business into three separale
requasts to avoid 8 compound objection by OFCCP. Nonatheless, Oracle will larly thal RFF Nos. 2, 3,
and 4 saek documents related o the respactive “ling of business or job function” in singular form with
respect to each request, Please confir that OFCCP will respond 1o these requests as clarified.

Wi Reserving its rights, Oracle witl withdraw certain BFPs, Inchuling RFP %‘%sg 18, 78,79

Without waiving our right o seek all of the documenis encompassed within these reguests should the
issue be prasented o tha ALJ af some laier point in time, at his time Oracle withdraws RFP Nos, 19, 70,

Vi, GFCCP's objection to Oracie’s use of the term “related to” is unfounded, but nonetheless
Oracie will agree to adopt OFCCP's definition of “relating to” in its RFPs

2§ pointed out to you that OFCCP had already objected to those same requests on the specific grounds of
"aftornay work-product docirine,” rendsring your citation to Mickman duplicative and unnecessary.
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QFCOP has asserted 76 objections o ihe usa of the word "related to” In Gracle’s RFPs. OFCCP has
contanded that “related 107 (s overbroad and unduly burdensoma, despite OFCCP's uae of the same term
in its requests for production.® While reserving is right to challenge OFCCP's position If the issue
reaches the ALJ, in an affart to avoid unnecessary motion practice, as | mentioned in our June 30 call,
Oracle [s willing to adopt QFCCP's definition of “relating to” on page 5, paragraph 23, of its requests for
roduction of documents, set two, propounded on February 21, 2017, for purposes of Oracle’s requests.

Vi, OFCOPs oblection o Dracle’s use of the phrase “all documents related {o” is unfounded
{RFP Nos. 2211, 14, 18, 20-28, 28, 32, 34-39, 42, 46, 48.59, 63, 65-69, 71-78, 86-88).

TOEGOR's oriticism of RFPs that ask for “all documents relgted to” OFCCH's aflegations of discrimination

in the amendead complaint bacause they are overbroad and encompass documents “related 10" a person’s
gender or race are not well taken, RFP Neos. 2-11, 14, 18, 20-25, 28, 32, 34-38, 42 40, 4858, 63, £5-85,
71-78, 80-86. For example, RFP No, 28 requesis "All DOCUMENTS RELATED {o the comparisons YOU
made between any “African Americans” and any “comparabie Whites employed in simitar roles” as
afleged in Paragraph 8 of the Amended Complaint.” OFCCP claims that this request encompasses all
documents where g person's race is identiled. However, this is not a reasonable interpretation of the
requast. Ses RFP Nos, 14, 28, 42, The RFP plainly requests documants related to OFCCP’s
comparison, noi related fo a person's race in iself

Likeswise, REFP No. 21 seaks “Al DOCUMENTS RELATED to YOUR determination of which emplovees
are ‘quaified, a8 alleged in . | the Amended Complaing, including but not imited to DOCUMENTS
RELATED ip the methodology used 1o make such 8 delamination.” Agaln, OFGOP claims that ihs
request encompasses all documents where a person's race is identified. However, again, this is not &
reasonable interpratation of the request, The RFP plainly requests documents related to OFCCHRs
defarmination and the methodology usad, not related to 2 person's race in itsell,. See RFP Nos. 5,6, 7,
21,22, 23,35, 38, 37, 48, 80,517 :

OFCOP has recussied that Oracle narow any RFP hat requests “all documents related to* OFCCR's
allagations of discrimination in the complaint to just documenis underlying facts thet support OFCOP's
determinations and methodelogles, See RFP Noa, 5,8, 7, 14, 21, 22, 23, 28, 38, 38, 37, 42, 48, 56, 51,

3 Spe OFCOP Sapond Set of Reguests for the Production of Documants (OFCCP RFP 8et 2%, atp. 5, 9
23 ("RELATING TO™ means constituting, mamorializing, evidencing, containing, showing, suppornting,
sontradicting, summarizing, pertaining to, or refening o, whather directly or indireclly, the subject of the
particular request.”) and Oracle’'s Reqguest for Production, Sel One ("Oratle RFP L atp 1,115
(“RELATED and all its varants, incliding RELATE, RELATED, and RELATING, means svidences,
supports, mentions, constitutes, contains, summarizes, describes, concerms (dirscily or indirectly), refers
tn, contradicls, contravenss, or addresses in any way the sublact matter of the demand.”).
43 course, if OFCOP conlends that certain documents are privileged, then i should st them on its
privilegs log.
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Oracle agrees that documents pertaining 1o the underlying facts arg relevant and not privileged. N
Pacifica, LLC v, Clty of Pacifica, 274 F. Supp. 2d 1118, 1122 (M.D. Cal. 2003). However, the restriction
groposed is not visble, For example, with respect fo RFP No. 28, Oracle also seeks OFCCP's final
siatistioal analysis comparing African Americans and comparable Whites employed in similar roles.

These docwments may or may nol include underlying facts that OFCGF used in the comparison but woukd
aifl be encompassed within the requast,

OFCOR has requestad that Oracle narrow RFPs that request "all documents related 10° OFCCP's
allagations of discrimingtion in the amended complaint to just documents that OFCCP relied upon and
used b making s determination and comperisons, RFP Nos, §, 6,7, 14, 21, 22, 25, 28, 36, 38, 37 4%,
48, 80, 51, 81. Oracle agrees that documents that OFCCP reliad upen and used in making s
detarmination and somparisons are encompassed within these clted requests, and QOFGCP should
produce those documents. However, the RFPs sncompass more than that, for example, f there were
exculpatory documents when OFCOP made the determinations and comparisons, Oracka would want
those documents and those documents would be encompasaed within the request. Since such
sxculpatory documents would nol necessarlly be documents that OFCCPR relled upon or used, Oracle
cannol agree to narow these raquests as currently suggested by OFCCP.

That said, In effort o aveld motion practice, and without walving our rig;'hi o seak all of the documents
snoompassed within these requests should the issue be presented (o the ALJ at some later point in tims,
Orracie s wiling o consider narrowing "ALL DOCUMENTS RELATED i the comparizons” and “ALL
DOCUMENTS RELATED to YOUR determination,” in such & way that does nof include all documeanis that
rafer to & persen's race or gender or name. I QFCOP can identify what doouments that contain a
person's race of gender of name are implicatad, hen Cradle can heiter tollor requests REP Nos, 2411,

14, 18, 20-25, 28, 32, 34-38, 42, 48, 48.-53, 63, 6868, 7178, 80-88,

LS OFCOP's objactions to "all documents” are unfounded, but Oracle is wiliing to provide
clzrification to omit pholvcopies, documants produced in this igation, and caerialn
publicly svallable documents ‘ :

Puring meed and confer discussions, OFCCP ofaimed that the term "all documents” was over-inciusive,
citing examples of whan OFCCP sends documents for photocopying, documants already produced by
Oracie in this litlgation that have baen bates stamped, the Federal Contractor Compliance Manual,
Directive 307, or publicly available case taw. This objection is not welitaken, OFCCP did not abject {o
the definition of "alt documents”™ in s response 1o Oracle's requests for production. Moreover, OFCCR
uses “gll docurments” throughout Its own document requasts. Monetheless, in effort to mest and confer on
this issue and avold unnecessary motion practice, Oracle is willing o exciude from s definition of "all
docurnents,” those dotuments sent by UFCCP o vendors for photocopying, doouments already produced
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by Oracle in this Htigation that have been hates stamped, the Federal Contractor Compliance Manuat,
Directive 307, or publicly availsble case law.

X " YWhile not conceding the issue, Oracle will assume that OFCCP will objeat to any BFP on
the ground that documents created sfter March 11, 2018, which was the date the Notice of
Yislation was issued, are privileged

OFCCP objected to all of Oracle’s RFPs ‘o the exten! E seske documents that they were crealed after
Maroh 11, 2018, which was the daie the Notice of Viclalion was izsusd, because any such documents
were crested In anticipation of litigation and are protectad by the work product doctrine, trlal preparation
piivilege, andfor atiomey-clisnt privileges”

As = threshold matter, Oracle Is wiling to stipulate that any documents created in anticipation of Bigation
after December B, 2018, the date OFCOP refarred the matter for enforcement o the Soliciior of Labor's

office, nesd not be disciosed or identified on a privilege g,

Additionally, as Oracle noted, the privilege objection is overbroad. Not every dosument that post-dates
March 11, 2018 is privileged, Oracle provided the example that thare ware communications betweern
OFGOP and Cracle that post-date March 14, 2016 and those cannot be privileged. :

Az @ resull, the objection should be withdrawn as presently stated, Morsover, any documenis withheld
grsuant o this ohlection should appesr on OFOUP's privilege By, '

Xl Oracle proposes December 8, 2018, as a mutual date for privilegs log cutolf

During owr meet and confer call on June 30, | explained that in my experience in litigation, the parties
usually agree to a cutoff date by which they could agrae that dotuments subsequent to that date were
craated in anticipation of Bgation and thus would not have o be isted on 2 privilege log. Oracle
proposes using December 8, 2018, the date OFCOPR informed Oracle by lelter that It had referred the
rnatier for anforcement to the Soticlior of Labor's office, :

#ik Oragle defines the term “mﬁtha}aﬁmiﬁgy”tﬁ mean “how” or “the way in which®

OFCOP has obpcted o ihe use of the leom "methodology” tsed in several requesis, claiming it B 'vague
and ambiguous and overbroad and unduly burdenseme.” During our meet and confer conversation on
REP Nos. 8,8, and 7, | responded that mathodology used o make such a determination maant "how” or
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"the way in which” OFCCR did something. Ses RFP Nos. 21-24, 36-38, 48.5 Please confirm that OFCCP
will raspond to Oracle’'s RFPs that use the term “maethadology” as clarified, '

X, OFCOP should produce documents refated to the statistical analysis used to friake its
determinations alisged in the amended complaint, including its methadology, how it
datarmined Individuals were qualified and comparable, and how it controlied for othey
factors (RFP Nos. 8-8, 21-24, 35-38, 49

OFCOP has alaimad in meet and confer discussions that s statistical analysis is privileged or not
relevant including how # determined whether individugls were “comparable” or “qualified,” and how it
“sontrolles” for other factors. This position strains credulity. First, OFCCP devoles several paragraphs in
its amended complaint discussing its staistical analysis, which purportedly shows how ‘qualifisd’
individusls were not hirad or paid like other “comparable” males or “Whites." See Am. Compl. pp. 1-2
{"OFCCP specifically found . . | statistically significant rates."), §7, p. 3 (referring to "qualified female
employees,” versus "comparable males emploved in similar roles” and "OFCCP's analyses™); p. 3 (chart
with headings "class”, "Number of Fernale Class Members”, and "Standard Deviations™,; 1 8, pp. 534
{referdng to "qualified African Americans” versus "comparable Whites employed in similar roles,” and
"OFGCPs analysis.y; 19, p. 4 (referring to “gualified Asians” versus "comparable Whites employed in
sitilar roles,” and "OFCOP's analysis™, 1 10, p. 4 (slisging "siatistically significant disparities™), 416, p. 8
{incorporating previous paragraphs 7-10)

Ssannd, OFCOPs NOV also devoias sevars! paragranhs and pages 1o iis statistical analysis, qualifiad
individuals and comparator emploveas, and controls, NOV, T 1, . 2 (*Based upon the analysis

conducted .. OFCCP finds that ORACLE reciuited, selected and hired Asian applicants, particularly
Astan Indians for PT1 roles 2t a rate significantly greater than thelr non-Aslan counterparts who were
squally or more qualified for the roles.”); see also NOV §] 3, p. 4 {"Baszed upon the analysis conducted .
194, p o4 ("Besad on the analysis conducied .. " 14, p. 5 {"Based upon the analysis conductad .. ")
7.5, n. 6 Based upon the analysis conducted . ). Additionally, the NOV includes an atfachment with®
four separate charts purportedly labeléd "Regression Analysis” with the headings *Year" "Class," "Class
Members,” and "Standard Deviation.” NOV, Attachment,

i This should be sufficient clarification n sddition 1o common undarstanding of he word "mathod.” Sse
Merdam-Wabster and Oxford hitps{iveew marian:

websiercom/dichonary/methodTulm. campaignssdfubm mediumsserndaulm soupesisonid

"a procedure or process for attaining an objact™;

hito/Aww oed comdlew/Eniny/ 117880 rekey= 0% GoAdiesulls 1aisAdvanced=lalssdiaid ("A procedurs
for attaining an objsct™,
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Third, OFCCP's interrogatony responsss discuss OFCOP's statistical analyses, qualified individuals and
comparators, and controls at length. See, e.g., OFCCP's Answer to Interrogatory No. 5 ("OFCCP
evaluated and analyzed Oracle's compensation information and evidencs gathered in ihe investigation
and found statistically significant pay disparities . . .. The analyses ircluded a mulbvariate regression
analysis, analyring the pay of Oracls employees in the information Technology, Froduct Development
and Supnort areas . .. Bven after controlling for such factors in the analysis . . . . Based upon the
analyses conducted . . . OFGOP found that Oracle paid female employees in [} roles significantly less
than their male counterparts ™,

Fourth, OFCCP's interrogatory f‘ﬁf&p@ﬂﬁﬁé incorporate the amended complaint and the NOV. See, 2.4,
OFCCP's Answer to interrogatory No. § ("OFCCR incorporates herein the response o Interrogatary ho,
2, the MOV and Attachment, and Amended Complaind. . ")

Thus, documants responsive to RFPs reggarzﬁirzg GFCCPs statistical analysis, determination of qualified
individuals and thelr comparators, and controls used are directly relevant as they tend to prove or
disprove QFCCP's claim that Oracle discriminated, even weare the Jdeliberative process privilege viable as
o the anglysis and related docurnents. Fed. R Evid, 401, See, e.g., NLRB v. Sears, 421 U5, 132, 161
(1878} {nodding that government must disclose document whan "an agenay chaoses expressly to adopt or
dncorporate by reference an infra-agency memorandur srevicusly covarad by [deliberative process
privilege] in what would otherwise be a final opinion.”); Pacific Gas & Elec. Co. v. Lynch, 2002 W
32842088, at *3 {N.D. Cal. 2002) {denying motion 1o quash subpoena} {"To parmit the CPUC to rely on
the independence of BWG's work, but fo shisld thal work from production by invoking the delibarative
process privilege, would be o permit defendants fo use the privilege as both a sword and a shigld”™),
DFCOP must produce documants i responge o REP Neos, 5-8, 21-24, 35-38, 40,

X, OFCCP must produce responsive documenis to RFPs that refer to the smended complaint
HRFP Nos, 189, 7175, 78-81, 84), '

During meet and confer discussions, OFCOP indicated that it opposed Oracle’s RFPs that refer to the
amanded complaint, since the amended complaint is a document outside of the reguest. RFF Nos, 1-88,
7173, 79-81, 84, This objecton s not well taken, First, OFCOP did nof speciiicaliv object to any request
or this ground, Second, he idea that discovery requssts that refer (o the complaint are irslevant is
disingenuous, The Federal Rules of Clil Procedurs make the pleadings the louchstone of relevance.
Fed, R Gy, P2B(0Y1) (Parties may obitain discovery regarding any nonpriviieged mabier that s relevant
o any paty'scladm .. ) Third, Oracle’'s mesl and confer discussions with OFCCP with respectio
OFCCPs dosument reguests ara nol 2 legithmate basis for QFCOP to withhold or not produce documents
in responss 1o Oracle's document requests. As the correspondence reflects, it s notmerely OFCCP's
reference to materials culsids of OFCOM's document requests that is at issue, Part and parcelip the
oijection is the fact that the reference o other matenials calls for & fegal conclusion, Thus, OFCCP must
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oroduce documents responsive to RFP Nos. 169, 71-73, 78-81, 84 and should withdraw any opposition
pased on an RFP that refers o the amended complaint. .

¥, The partles agree that OFCCP must produce documents related to underlying facls
supporting OPCCH s siatistical analysis

During our mest and confer discussions, OFCCF has indicated that documants reflecting the undertying

facts that support OFCCP's statistical anzlysis are relevant. Please confirm that you will be producing ar
have produced documents relevant to the underlying facts, in particular with respect to, but not limited to
RFP Nos. 5.7, 811, 14, 16, 19, 21-25, 28, 30, 33, 35-30, 42, 44, 47, 49, 52, 54, 61, 64, 74-77, 81,

RVE “Oracie’s RFPs are not compound (RFP Nos, 8,8, 10, 11, 25, 39, 48, 82, 74, 78, 78, 81)

During meat and confer discussions, OFCUP indicated that several of Oracle’'s RFPs were compound.
Ag a threshold matier, OFCCP did not specifically oblecl 1o any requests on the ground that they were
compound, Furthermore, | disagree with the compound opposition since the portion that OFCTR
contends is compound actually clarifies the request, For example, RFP No. 9 requests "All DOCUMENTS
RELATED to the allsgation In Paragraph 7 of the Amended Complaint that a standard deviation of -2.71
impscts 133 femals information technology employses. This request includes but is not limited to final
and draft DOCUMENTS showing underlying stalistical dats, methodologles, models and aotual
computations used to determine the standard deviation, as well as DOCUMENTS showing calcutations
and/or methodologies different from what is represented In Paragraph 7. As set forth infra, without
waiving our right {0 seek these draft documents should the issue be preseniad 1o the ALJ at some iater
point in time, Oracle s not seeking drafts st this time. Otherwise, OFCOP must produse documents
responsive to RFP Nog, 8, 5,10, 11, 25, 38 48, 82 74, 75, 78, 81 and should withdraw ils obiection.

RKVE,  OFCCP's reguest for clarification for terms used in s own amended complaing are not
well taken, but in any event, Oracle means whatever OFCCPF meant in the guoted portion of
the amended complaint

Throughout the meet and confer process, OFCOP has requested cladfioation for %ee:;uastg for produstion
ihat quota languages from OFCCP's amendad complaint. As 2 threshold matler, OFCCP has not objscted
o thase enns, 5o such objections sre walved. Nor could OFCCP object to these terms sincs the terms
are onas that OFCCR used in itg own gmended complaint.

Honetheless, and withoul walving our right to seelk all of the documents encompassed within thess
requests should the issug be presented to the ALJ 8t some iater point in thme, Oracle agraes that for any
RFPF that quotes the amendad complaint, the definition of the quoted languags is whatever meaning
OFCUP asoribed to thal word, 8es, s.g., RFP No, 7 PALL DOCURMENTS RELATED o your
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datermination of which 'roles’ are 'similar’ as alleged in Paragraph 7 of the Amended Complaint. . )

s=e also, o.¢., BFP Nos. 34, 81, 08, §6, 67, €8, 88

XYL, OFCOP's requests to olarily tenms Hke “model,” Ystalistics,” “computations,” and
ustatistival analysis” are sobwell taken glven OFCOP’s use of the same and similar words
i the complaint, discovery, and the NOYV

During our meet and confer discussions, OFCCP stated that it was confused as o terms fike "model,”
“siatisiics,” and “siatistical analysis.” These objections are not well taken, sspecially given that OFCCP
uses ihose terms throughout the NOV, the amendad complaing, and s Interrogatory responses. See,
e.g., NOV, Atlachment A, p. 10 ("OFCCP analyzed Oracle employess’ compensation data by Oracle job
furiction using a model that included . | " (emiphasis added))y;, Am. Gompl §if 7-10 {referring lo aliegations
regarding “statistically significant rates”, "OFCGP s analyses”; and "slandard deviglion” (emphasiz
added)); DFCOP's Answer o Intsrrogatory No. § (OFCOP evaluated and analyzed Oracle's
sompensation information and evidence gathered In the investigation and found statistically significant
pay disparities . ... The analyses included a multi-variate regression analysis, analyzing the pay of
Oracle emplovess in the Information Technology, Product Development and Support areas . .. Even
after controliing for such faclors in the analysis . . | . Based upon the enalyses conducted . ') Pleass
confirm hat vou will be producing documents In response to requests using thess midually understand
tarma. REP Nos. 811, 1%, 258, 33, 38,47 52,84, 77,78, 81

R, Qrzcle reserves s rights byt olarifies that at this Ume, itis nol sseking drafis of slatistical
anatysls (RFF Mos, 3-11, 18, 19, 25, 30, 33, 38, 44, 47, 81, 64, T4:77, 81)

- Oracle has requested several "drafls” of sialistical analyses, for exampls, RFP No. 9 szeks draft and final
documents “showing underlying siatistical dete, methodologies, models and actual computations used to
determine the standard deviation, as well as DOCUMENTS showing calculations and/or methodologies
different from what is represented o1 Paragraph 7 of the amended complaint].” Likewise, Oracie’s
definition of "case analyses’ inpludes “drafis.”

Without waiving our right 1o seek these draft docurments al some later point In ime, Oracls s withng to
clarily these requests as sesking only the fingl documents. Please confirm that OFCCP will respond to
Oracle's REFP Mos. 811, 18, 18, 28, 30, 33, 38, 44, 47, 81, 84, 74.77, 81 as clarified,

XX, Oracle reserves iz rights but clanifies that it will sesk ﬁ'niy “sufficiant documents” (o
entilfy certaln alleged povsons nstead of “all documents™ (RFP Nos. 12, 43, 28, 27, 40, 41}

Oracle’s HFP MNos, 12, 13, 26, 27, 40, and 41 request "all documnants thel idealify” certaln dividuals that
OFCCP references in patagraphs 7, 8, 8, and 10 of the amended complaint. During our meet and confer,
OFCCP asked whether Oracle would accept "sufficient documents® to identify these individuals. Without
Exhibit B
Page 43 of 80



Norman B, Garcla
July 27,2017
Pags 11

waiving our right 1o seek all of the documents encompassed within these requests should the issue be
sresanted to the ALJ af some lgter point in ime, at this tme we are willing o accep! "sufficient docurents
to identify’ thess individusls instead of “all documents that identify” Plaase confirm that OFCCP will
respond to Oracle's RFP Nos. 12, 13, 28, 27, 40, and 41 as modifisd, :

KL Crzcle glasifies "eonslusions” in REP Nog, 13, 27, 41

GFCOP sought clarification of the word ‘sonclusions” in meet and confer. OFCCP did not oblect to this
werrm and #is dislngenuous o suggest thal OFCCP cannot respond o the RFP based on the use of ihis
term. Nonethelsss, with respact io RFP Nos, 13, 27, snd 414, Gracle clarifies that the word “conclusions”
means "basis for tha allegations” :

XX, OFCOP's position on RFPs being “subsseis” of each other s not wall taken

During meet and confer, OFCOP suggested that some RFPs may be subsels of one another of that the
responsive documsnts may be subsets of one another. Sse, e.g., RFP Nos. 3, 6.7, 15-24, 2730, 33, 36-
A7, 42, 83, B0-81, 8385, As | stated in mesl and confer, this fact, even if rue, s Irelevant. I true,
OFLOF can indicate that doouments are responsive to morg than ona request. Thers i no raquiremant
thal RFPs be mulually exclusive, Furthermore, OFCCOP did not object to any requests as being a subset
of each other. ' ‘

ML Oracle will ravise its definition of "case analysis™ to excluds draft documents {RFP Naos,
18, 30, 44, 81}

Oracle first notes that OFCOP did not obiect o s definition of "case analysis” or "case analyses” in i
responses to RFPs, RFP Nos, 18, 30, 44, 81, '

Withou! walving our right io seek these draft documents should the fssue be presented to the ALY at
some Iatar point in time, Gracle s willlng to clardy s definition of case analysis such that | does not seek
draft dooumenis, Thug, the definition would read: "CASE ANALYSIS” and all #s varianis, Including
"ANALYSER" maans any and all non-draft narrstives, summaries, chronologies, determination
memorandums, enforcement memerandums, statistical summaries, methodologies, models, sctual
computations and regression and other statistical analvses.” (emphasis added).

OFCCP's other stated concermns shout the defindtion of case analyses are not wall isken, OFCCP
contended thal case analvsis isted potentially duplicative definitions because 1 listad "statistioal
surmnaries, methodologies, models, actual computations and regression and other statistical analyses.”
This stated concarn is disingenuous. First, a8 OFCCP knows and as it did in s own requests for
production, parties use several similar, potentially overlapping terms as a commonplace and accented
Sway o draft discovery requests. See, g, OFCCOP's RFPs to Oracle § 10 fFDOCUMENT" means “all
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writings of any Kind including . . . all copes of documents by whatever means made, including, but not
firnited o) papers, letters, correspondence, emails ") 119 ("Relating 0" means ‘gonstituting,
memarializing, evidencing, containing, showing, supporting, contradicting, sumimarizing, peraining to, or
raferring to, whather dirsctly or indirectly, the subject of the particular request.”.

Second, a8 | stated during our meet and confer, it does not matter if 4 request condains potentially
duplicative terms, If that is the case, then the same documents that would be responsive to the RFP with
the first larm would also be responsive lo the request with the sacond term. Thus, it does not matter
whather or how “methodology” and “statistical analyses” are different In a theoretica! sense. Without the
specific context of what potential documents OFCCP is conternplating, 'm ynabie to further clarfly the
dafinitions for case analysis further,

WA, Oracle seeks interview notes and summaries, or at least confirmation thal any withheld
documents are lsted op the privilege log (RFP Nos, 17, 31, 48, 82, 83}

RFP Nes, 17, 31, 45, 82 raquest ‘interview notes, summartes and memoranda” and RFP No, 83 requests
all documents related o any “interviews” that OFCOP conducted to the exient thal they relate lo the
allegations in the complaint,

Definition of “Interview™: During meat and confer OFCCP asked for clarification of "interview.” Although
OFCCP did not object to “interview” in its wiitten responses, Oracle is willing to clarify. While not an
axhaustive dafinition, “interview” includes, but is not limiied to, the formal and informal inferviews
describad In the FOUM 2M00. "interview” aiso includes, but is not limited to any interaction or
corespondence between OFCCPR and an individual that OFCOP considers o be an interview, “interview”
would not include correspondence between OFCCP and Shauna Holman Harries during the compliancs
review.

Redacted Manager Inferview Summarles: OFCCP has produced a number of what [ will refer o as
“manager interview summaries” based on Interviews that OFCCP conducted during s sudit of Oracle
HMOCA Sae, g, DOL 51 %51& RUS-700. However, severnl of these manager interview summaries
haye been redacted by OFCCP. Oracle i3 entitied fo unredaciad manager summaries as they are
ralsvant o the claime and defenses in this case. See Fed, R Civ. P 28 '

Nutably, none of OFCUP's redactions of manager interview summiarias are jusiified under the informant’s
orivilege. The nformant’s privilege protects the “identily of an informer” Roviero v, United States, 363
U8, B3, 88 {1957 (“where the disclosure of the contents of a communication will not tend to reveal the
igantity of an informer, the contents are not privileged”). Here, however, Oraole already knows the
idantity of the managsrs interviewed. In fact, as QFCCOF knows, Oracle amanged many, ¥ not all, of the
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manager interviews. Bacause the managers’ identities are already known, the informant's privilege does
not apoly.?

Furthermore, even i any of OFCCP's concerns about the substance of the redacted managsr infarview
summarias had merit—which it does nob--the AL has issued a protective order regarding the use of
ponfidential information which should allay any of OFCCH's concams. For example, the unredacted
manager summaries codld be groduced to Oracle with the instruction that they are for attormney's eyes
only, As | have mentionad in pravious correspondeancs to OFCCP, Qracle is willing fo stipulate to such a
provision, Thus, OFCCP has no justification to redact the manager interviaw summarnies,

An additional and independent basis for producing certain redacted manager intervisw summaries exists,
Baveral redacted manager interview stmnmaries have besn redacted although an Orzcle manager wasg
prasert, These include the following persons: Bva Glark, Monica Dahlen, Bhupesh Gandh, 2ditt Gonen-
Friedman, Sung Pack Hong, Kemp Kaboga-Miller, Greg Lunsford, Yen Tang, and Ryan Zhang. Sge,
8.g., DOLB3S-840, 656-685, §70-678, 684-887, 688-694, 707709, 732-734. Since an Dracle
regresentative was presant for the portion of the interview that OFCOP has ostensibly redacied, the
unredacted manager interview summaries should be produced.

CELOP Mas Not Produced Documents of Other Interviews: in addition to inferviews with managers,
Oracle’s RFPs snocompass OFCCP's interviews with third parties and OFCCR interviews with former
smplovess. RFP Nos. 17,31, 45, 62, 83, Oracle is entided o documents as ey are relgvaniio the
claims and defenses in this case, See Fed. R Qv P 28,

s the axtent that OFCCP clalms that any of these Interviews are coveraed by the informant's privilegs,
again Oracle dispules that assertion. First, as siated above, the Informant's privilege protects the “identity
of aninformer,” not the underlying information, Roviaro v Unifed States, 353 U8, 53, 58 (1887} Cwhers
the disclosure of the conienis of a communication wil not tend to reveal the identity of an informer, the
contanis are nit privileged”). Allernatively, even if the privilags were 10 aoply, Oracle should recsive
those memos in redacied format thal removes only identifying information. Ses Salfs v. Ssafood Peddier
of San Rafasl, Ing., No, 12-0V-01016 PJH (NC), 2012 WL 12847592, st "4 (KD Cal Ocl 16, 2012)
{"Finding that no identifving information exists within the text of the letlers, the Court orders the Secretary
to oraduce e documents, redacting only the names and addresses of confidential informants ")

OFCCP Should Produce FOCOM Interview Notes: OFCCP should producs interview notes
contempliated in the Federal Contract Compliance Manual section 2MO0.7 That section states: "Formal
interviews. After a formal intervisw, the C0 must ask each parson to read, siun and date the CO's

Stmportantly, Oracis has nob--and there i no evidence that Oracle has---retaliated against any employes
inferviewsd by OFCOR,
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interview notes. At the conclusion of the interview, the CO will review the quastions asked and the
answers given, and obtain confirmation that any direct quotes are accurate and that st paraphrases
convey the interviewes's intended meaning. The GO will promptly type the handwritten interview notes
using M5 Word in order to provide the interviewes with & hard copy 1o sign 88 s00n as possible after the
interview, The CO must enter the following phrasa above the space where the inlerviewse will sign: 'l
have read the above and it is 2 trus and accurate to the best of my knowladge™ Ses, e.g., DOL 575-543.
Pleana produss these Inferview notes.

Oracle cannot Bmi time or scope without OFCCP's position: During meet and confer, OFCCE asked
i Oracle would imit REP No. 83 © a particular ime period or HQCA. However, this proposal is not viable
unisss OFCCP will stipulate in writing that it will likewises not raly on evidence with respect to other time
periods or other Oracle sites.” Without this stipulation, Oracle will need evidence of interview documenis
o defend iself against OFCCPs claims,

In summ, OFCOP cannot fail to produce unfavorable (or favorable) substantive discussions that it had with
Gracks Manaysrs, former employees, or other third parties that are relevant to the parties’ claims and
defenses. OFCCP must produce documents responsive fo RFP Nos. 17, 31, 45, 62, 83, Flease confirm
thal OFCCP will produce documents responsive to these requasis or confirm whether you are withhaiding
documents based on privilege. To the extent that you are not producing documents, please confirm
whether or not vour privilage log Usts drafts of inferview summaries or notes that were taken before they
gotinto final form and i not, what dates they do not cover.

LY,  Opacle defines “vintims” in RFP Nos. 28, 419, 48 as “those who ware discriminated against”

OFQCP sought clarfication of the word "victims” in meel and confer. OFCCP did not object to this tarm
and itis disingenuous to suggest that OFCCP cannot respond to the RFP based on the use of this term.
Nonetheless, Oreole defines “victims” in RFP Nos, 28, 40 and 48 as “thoss who were discriminated
against”

XXV Oracle will not further narrow RFPs regerding communications (RFP Noe. 18, 32, 46, §3)

During the mest and confer process, OFCCP suggested limiting the communications sought in RFPs 18,
92 48, 83 o just communications betwearn OFCCP, on the one hand, and class members and thalr
attorneys in the others. However, these requests are already limited becsuse they are required (o De
"RELATE[D] to the slizgations desoribed in . . . ihe Amended Complainl” Without more context, Oracle
cannot agres o narrow this reguest. @FQC?«" eould have had rslevant non-privileged communications
with other agencies or consuitants. Ses, e.g., FCOM 1808 {contemplating communication with othar

T GFCOP has already producad 2 lsast one Intenview from another, non-HRGCA sudil,. DOL 575-584,
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divisions of DOL, the FEOC, VETS, and other agencies). Of course, if OFCCP contends that sueh
communications are privileged, it may so indicate an a priviege log. Furthermore, Oracle is willing to
discuss the process of relrisving such communications, and willing to meet and confer over custodians
and search tarms. ‘

KAVE OFCCP's objections to the terms “adept” and “endorse’” in RFP No. 33 are not well taken
but in any event, Oracle defines them using the common dictionary definition

With respect to RFP No. 33, OFCCP's objections to common termas like ‘adopt” and "endorse” are not
well taken. Oracle refers OFCCP to the dictionary definitions of "adopt” and "endorse.”

nitns ew. mermam-wabsier.com/dicionaryadont (o accapt formally and put info effect”);

hitps A meram-webster.comidictionaryiendorse ("o approve openly’). Sse Mifler v. Akanno, Mo.
12OV 013-L 08I, 2015 WL 568304, at *2 {E.D. Cal Jan. 18, 2015 ("in determining the ‘plain
meaning’ of & word, we may consult distionary definiicns, which we trust o caplure the common
contemporary understandings of the word.") {internal citations omitted).

VI, Oracle’s RFP Nos, 34, 40, 48, 82 and 88 contain inadvertent misquotations (o the
comptaint; OFCCF ¢an aceept Oracle’s clarifications or Gracle will propound new BFPs

Cracle's REP Mo, 34 contains an inadvertent misquotation of the complaint, RFP Ko, 34 seeks Al
OOCUMENTS RELATED to the olabm In Paragraph 8 of the Amended Complaint that '‘Oracls
disoriminated against qualified Asfan smplovess In Product Development roles’ at HQUA ™ (emphasiy
added). HMowever, Oracke meant fo cite the language in the amended complaint which afieges "Oracle
diseriminated against qualified Asians in Product Development fob functions . .| " (amphasis added).
Thus, Oracle clarifies that RFP No. 34 should request, All DOCUMENTS RELATED (o the claim in
Faragraph B of the Amended Complaint that "Oracle discriminated against qualified Asians in Product
Davelopment iob functions™ at HOCA, o

Cracie's RFP No. 40 requests Al DOCUMENTS that identily the Astans that YOU allege are victims of
the alleged discrimination describad in Paragraph 8 of the Amended Complaint” {amphasis added),
 However, this should read “All DOCUMENTS that identify the Asians that YOU allege are victims of the
atteged disorimination described in Paragraph 9 of the Amended Complaint” {amphasis added).

OFCCP claimed that REP No. 48 contained an inacourate quote. Mowever, Cracle RFP No. 48 requests
“alt DUCUMENTS RELATED to the gliegation In Paragrash 10 of the Amended Complaint that ORAGLE
dizcrirminates agalnst qualified Thon-Asian” spplicants in favor of Aslan appllcants, parficularty Asian
indians based upon race for posifions In the UFTT ok grous and Product Development iine of business
{or jnb function) at Oracle Redwond Shores” Paragrapn 10 reads: "Oracle uliized and, on information
and befief, continues to utilize a recruiting and hiring process that discriminates against qualified African
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American, Hispanic and White (hereinafter ‘non-Aslans') applicants in favor of Aslan applicants,
particularly Asian Indlans, based upon race for positions In the Professional Technical 1, individual

* Contributor {'PT1%) job group and Product Development fine of business {ar job fungction) at Gracle
Redwood Shores,” The only differences appear o be 2 missing comma after "Asian Indlang” and the use
of brackets to shorten “Professions! Technicat 1, Individual Contributor ("FT17 to "FT1.° Oracle fails to
see how these changes are objectionable but in any event, will clarify that RFP No. 48 is meant to Include
a comma after ‘Asian indiang” and the brackelad "PT1" refers 1o the guoted language In the complaint
“Orofessional Technicat 1, Individual Contributor (PTH

OFCCP also oaims that RFP No. 82 containg an inscourate guote. RFP Mo, 52 reauesis Al
DOCUMENTE RELATED to the glleaation in Peragraph 10 of the Amendded Complaint that ONACLE
‘hired 82% Asians info the PT1 lob group ... axcesding the 73% of Asians who applied and resulting in
atatiatically significant adverse impact against non-Aslan applicarts.” The Amended Complaint slates
“Specifically, Gracks hired 82% Asians into the PT1 job group during the perifod Januvary 1, 2013
through June 30, 2014, excesding the approximately 78% of Asians who applied and resulting in
statistically significant adverse impact against non-Asian spplicants.” Oracle darifies that is guote of
73% should have been 78%. GFCOP took issus with the use of eliipses inthe RFP, Oracle disagress
that the use of ellipses was impropar but in any event clasifies that RFP No. 52 should read; All
DOCUMENTS RELATED to the sllsgation in Paragraph 10 of the Amended Complaint that ORACLE
“mirad 52% Asians into the PT1 ioh group during the period January 1, 2013 through June 30, 2044,
axceading the aporoximately 75% of Asians who applied and resulting in statistically significant adverse
impact agalngt non-Asian applicants.” '

in RFP No. 88, the request seeks; All DOCUMENTS RELATED 1o the allagation in Paragraph 13 of the
Arnended Cormplaint that "Oracle felled o provide any evidence that I conduciad an adverse impact
anpiysis.” {emphasis added). Oracle darifies that RFF No. 88 should resd: All DDCUMENTS RELATED
i the allegaiion in Parsgraph 13 of the Amended Complaint that "falled to provide any evidenos that it
conductsd an adverse impact analyses.” {emphasis added).

#¥)K.  Oracle cannot agree to Hmit HFP Nos, 14, 28; 42, 84

OFCOP requested thet Oracle imil RFP Nos. 14, 28, 42 and 84, by just comparisons Detweean Individuals
that caused OFCOP to determine the particular standard deviation. Howsver, tha RFPs are already
fimited by aaking for comparisgns used o form the allegations in the complaint. For example BFP No. 42
recienis:; Al DOCUMENTS BRELATED fn the comparisons YOU made belween any "Astans” an any
“comparable Whites emploved In simdlar roles” as Jesorlbed In Paragraph 2 of the Amendad Camplaint,
Thase RFPs are aeady sufficiently narrowad o just those comparisons ralevant to the allsgations in this
comsian, -
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XXX, Oracle cannot sgree to Hmit RFPs requesting OFCCP'e case fileg (RFP dosg, 18, 28, 43, 80}

Az slated in Erin Connelf's March 27, 2017 letler, Oracle believes that OFCCP's imitation of documents
-t those in the investigstive file is Impropsr. As detalled in thet etter, the OFCCP publishes a Fedaral
Contrastor Compliance Manual (FCCM). Section 1802 of the GFCCPs FCCM s antitled “Craation and
mazintenzncs of the cage filp.” (émphagég added). Thus, OFCCH's claimed confusion about “oases fils” is
notwell tsken. Furthermors, OFCOP did not object to Oradle’s BFPs on the ground that “cass fles” wers
vagus and ambiguous. Nor coudd it The Federal Contrastor Compliance Manual delais caertsin
docwments Kept within 4 case #lg such as 2 "compliance officer noles, worksheats and analysas,
including any regression anatyses”™, "wilness stalements”, "contractor recards”; and "other information and
records partinent o the lssuss nvestigated.” OFCCOR should produce these documants, of al minimum,
confirm that they are all listed on & privilege log if OFCCP maintaine & privilege. Please confirm that

QFGOP will raspond to RFP Nos. 18, 28, 43, 80

AREL OFCEP must provide an affidavit asserting government privilegs at the time i asserts the
privilege, not iater

[huring our meet and confer discussion, you asked for additiona githority supporting our positon that
OFCOP had walved s executive privileges for fellure 1o provide a imely affidavit. In addition o the
awthorities cited in our previous lettars, we also refer you o Miflar v, Pancuogd, 141 F.R.D 292, 300 (0.0
Gal 18823 (“[The following procedursl requirements discussed by the oourts in Kelly and Kerr are
reguired of those who seak 1o invoke the ‘official information’ priviiege in federal question casea. .. . ITlhe
sarly must submit althe time I Bles and serves Bs response i the discovery request, a declaration or
affidavil, under onth or subject to the penally of pariury, from the head of the deperiment which has
control over the malter ).

XN, Oracie is entitled to documents related to OFCCP's aliegation that it sonciliated In the
amended somplaint (REP Nos, 79 and 72} ‘

As we dispussed, RFP Nos. 71 and 74 are directly related 1o the aftegations in the amanded complaint
that OFCCP stternpled {0 conciliste with Oracls and that its concifistion sfforts were unreasonable.

CFLOP's eriticlsm that conciliation s not relevant is not wall taken. The ALJ denied Oracle's motion for
summary judgment finding that whather OFCOP had mads reasonable efforks to conclliate was an msus
of fact and denled summary judgment on thst basle, Furthermore, Oracls maintaing that OFCOP has not
made reasonable efforts o conclliate. OFCCP's contention that Oracle has admitted that a concilistion
hias taken place is erronsous. Oracle's position s clear and stated In its summary judgment brisfing,
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Thus, pleass confiom thal OFCCOP wil respond o RFP Nos, 71 :&rzd T2, Tocadly, Orecle s f&qu%tmg all
documents prior to OFCOP's fling of the complaint,

XXM, BFP No. T3 s clear as written, Dut Oracie is willing to clarily to include a Tull guots from
amanded compiaint

During meet and confer, OFCCP oriticized RFP No. 73 for not including the full quoted language from the
amendsd complaint. Although Orecle contends that this REP s understandable and intelligible es written,
i the interest of meating and conferring without intervantion by the ALJ, Oracle clarfles that RFP No, 73
is changed o guote the antire langusge so that i reads: All DOCUMENTE RELATED o the sllsgation In
Paragraph 18 of the Amended Complaint that "Unless restrained by an administrative order, Oracle will
continue fo violate its obligations under the Executive Order and the regulations issued pursuant thereto)”

KAXWV, OFCCP must produce responsive documents to BFPs that refer to the OV (RFP Nos. 74.
78

OFCOP's concern that RFP Nos. 74-78 are not relevant is not well taken, The OFCOP relies an the NOV
ag reflacting and providing the factual basis for OFCCP's sflegations. OFCCF's Responses o Am,
Imterrogatories Nos. 2, 4-7, 812, 1417, 2021,

Additionally, as discussed sarfier with respect to Oracle’s RFPs that refer (o the amended complaint, {13
OFCCP did not specifically objact fo any raguest on the ground that | refers 1o a document oulsids of the
request; (2) the NOV s directly relevant to the allegations in this matter; (3) Oracle’'s meet and confer
discussions with GFCCP with respect to OFCCP's document requests are not a legitimate basis for
CFCER o withhold or not produce documents in regnonss o Cracle’s document requests. As the
carrespondence reflects, # s not merely OFLCP's referancs 1o materals outside of OFCCP's document
retuiests that is al issue. Part and parcal 16 the objection is the fact that the reference o other materials
catls for a legal conchusion, Thus, OFCOP must produce doouments in responss to Orscle's BFPs that
refer to the ROV, at least as clarified below, RFFP Nos. 74-78,

ARAY, BFP Nos. 74 and 78 are clear as wiitten, but Oracle s willing fo clarify

During meat and confer, OFCOP crilicized RFP Nos, 74, and 78 for not including the full quotad language
from the NOV, Additionally, OFCCP requested clarfication of whether final versions was in plursl or
singular and requested definitions of work papers, controls, employ, and account. Although Oracle
contends that RFP Nos, 74, 76, and 79 ere understandable and intelligible as wiitten, in the interast of
mesting and confernng without intervention by the ALJ, Oracle clarifies that RFP No. 74 i changed o
raad: All DOCUMENTS RELATED 1o the allegation In Vioktion 2 of the NOV that YOU "evaiuated and
analyzed Oracls's compensation system and, through regression snd other analysis, found statistically
signiicant pay disparities based upon sex after controiling for legitimate explanatory factors.” This request
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